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1.  Aforesaid appeal by assessee for Assessment Year (AY) 2009-10
arises out of the order of learned Commissioner of Income Tax
(Appeals)-5, Chennai [CIT(A)] dated 10-03-2020 in the matter of an
assessment framed by Ld. Assessing Officer [AQ] u/s.143 r.w.s. 147 of
the Act on 31-10-2014. The grievance of the assessee is two folds i.e.,
(i) Disallowance u/s 40(a)(i) for want of TDS on certain foreign payments;
(ii) disallowance u/s 14A. The registry has noted delay of 657 days in the

appeal. Since the period of delay fall within the exclusion period of
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Covide-19 Lockdown period, the delay is condoned and the appeal is
admitted for adjudication on merits. Having heard rival submissions, the
impugned issues are adjudicated as under. The assessee is
manufacturer and trader of raw and finished leather.

2. Disallowance u/s 40(a)(i) / 37(1)

2.1 The assessee paid commission to foreign agents but did not

deduct any tax at source against the same. Accordingly, the sum of
Rs.31.11 Lacs was disallowed under this head. The Ld. CIT(A),
considering the remand report of Ld. AO, deleted addition to the extent
of Rs.29.65 Lacs. However, the commission paid to two parties for
Rs.1.45 Lacs was confirmed u/s 37(1) since the assessee did not
provide any agreement in support of services rendered by these parties.
Aggrieved, the assessee is in further appeal before us.

2.2 We find that the payment of commission is to foreign parties
through baking channels. The assessee produced relevant invoices etc.
and discharged the onus as required u/s 37(1). Therefore, impugned
disallowance could not be sustained in law. We order so.

3. Disallowance u/s 14A

3.1 The assessee earned exempt income of Rs.33.14 Lacs and
submitted that no disallowance is required u/s 14A since the investment
in mutual fund was done in individual capacity. However, Ld. AO
computed interest disallowance and indirect expense disallowance u/r
8D(2) for Rs.4.76 Lacs. The Ld. CIT(A) confirmed the same against
which the assessee is in further appeal before us.

3.2 We find that there the investment in mutual fund is in individual

capacity. Nothing has been brought on record to show that borrowed
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funds were used to make the investments or the assessee incurred any
business expenditure to earn the exempt income. In the absence of such
finding by Ld. AO, the impugned disallowance could not be sustained in
law. We order so.
4. The appeal stand allowed.
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